DRAFT DISABILITY STANDARDS FOR EDUCATION

Response from the:

National Ethnic Disability Alliance

(NEDA)
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NEDA - An Introduction

The National Ethnic Disability Alliance (NEDA) is the peak body in Australia for people from culturally and linguistically diverse (CALD) backgrounds with disability, their families and carers.

NEDA and its constituent bodies was established to respond to the unique needs of people from CALD background with disability and their families and carers.  NEDA plays a vital role in providing a voice for people from CALD backgrounds with disability and their families and carers at a policy, program and service level and in communicating need directly to government and community.  This role is not fulfilled by any other organization in the disability or ethnic sectors.

NEDA:

1. advocates at a national level on the rights of, and issues affecting, people from CALD backgrounds to government and parliament, ethnic communities, disability and mainstream services, and the general public

2. undertakes national activities and projects to enhance and further the participation of people form CALD backgrounds with disability in all areas of community life

3. develops and promotes strategies that improve the quality of service provision to people from CALD backgrounds with disability

4. provides a national resource and information service on ethnicity and disability issues

5. develops and co-ordinates a national framework of statewide member bodies

6. provides opportunities for comprehensive debate and consultation on national issues of concern

7. co-ordinates policy advice to the Commonwealth government and relevant peak bodies on the impact of policy and legislation on people from CALD backgrounds with disability.

PEOPLE FROM CALD BACKGROUNDS WITH DISABILITY

Using ABS data it is estimated that people from CALD backgrounds with disability make up 4.6 per cent of the Australian population or approximately 900,000 people, not including their families, carers and friends which accounts for a substantial section of the community.

There is ample evidence that demonstrates that people from CALD backgrounds with disability, when compared with other people with disability are less likely to:

· Be paid in work or receive vocational rehabilitation or entry to labour market programmes

· Receive senior secondary and / or tertiary education

· Have security of tenure

· Access disability as ell as general programs and services (it is currently estimated that 3 out 4 people from CALD backgrounds with disability miss out on receiving essential services simply because of their ethnicity)

· Participate in decision-making structures of government and community.

People from CALD background with disability are more likely to:

· be isolated and marginalised within their own communities and the broader community

· be harassed and discriminated against

· be institutionalised

· live in situations where they are vulnerable to violence and abuse.

THE DRAFT STANDARD

AN OVERALL PERSPECTIVE

It was with utmost disappointment to discover that the Draft Standards for Education say nothing about cultural diversity and fail to account for approximately 25 per cent of all people with disability.

Due to the glaring omission, NEDA has little choice but to take the position that as people from CALD backgrounds with disability, we cannot accept or support the DDSE in its present for and we urge that they be amended immediately to reflect the needs of a cultural diverse community.

It is our view that due to the DDSE as it stands, fails to meet its primary obligation, and that of the DDA, to prevent discrimination against all people with disability.

Apart from the concern mentioned above, NEDA has also identified a host of difficulties in relation to the Draft Disability Standard for Education (DDSE) including:

· the approach of the DDSE which is defensive and at times, mean-spirited

· the Standard in its current form would not necessarily enhance the issue of inclusive education for people with disability

· the extension of the unjustifiable hardship defence to areas not covered under the Disability Discrimination Act (which only refers to enrolment) – which only serves to undermine the legislation, rather than enhancing it

· the legal validity of rights given the absence of a Bill of Rights in Australia and within the context of a non-rights based constitution

· the draft Standard appears to only consider compulsory primary and secondary education, whereas it should cover all areas of education and training

· the Draft Standard does not include guidelines, targets or timelines for the introduction of inclusive education

· the continuation of a complaints-based system of enforcement.  One of the anticipated benefits of a Standard is to eliminate the burden of complaints.  Unfortunately, the Standard in its present form will no eliminate this need because there is no monitoring mechanism in place to determine whether or not an education provider has met its legislative requirements.

RECOMMENDATION 1.

The DDSE should not be adopted in its present form.

A MORE DETAILED PERSPECTIVE

1. ADJUSTMENTS

Students with disability, like students without disability, have the right to an education within a setting of their choice.  The Standard overall, and particularly in this section, fails to assert the right of students with disability to choose their education provider.  

The definition of adjustments is worrying for the following reasons:

· the absence of a student’s right to seek adjustments and modifications so they can attend the educational setting of their choice

· the definition seems to lend itself more to be used as a basis of exclusion than on the grounds of unjustifiable hardship

· the use of the term reasonable is limiting and could be used to reduce the scope and variety of adjustments that a student may seek

· the definition does not require an education providers to implement constructive and collaborative processes and mechanisms to implement adjustments

· the requirement of students to provide timely and relevant advice before an education provider is obliged to provide a service that is accessible and free of discriminatory practices – NEDA has some real concerns here

· that the information exchanged between a provider and a student can be used to form the basis of a legal defense for exclusion

This section of the Standard mentions the possible need for independent and individual assessment of a student's needs.  NEDA would expect, though it not specified in the Standard, that the assessor would have received training in cultural diversity to ensure that the assessment is culturally appropriate.

NEDA has some concerns about the type of assessment tool, as most of them are not culturally competent or appropriate.  Perhaps it would have been useful to release the assessment tool at the time of the DDSE so that the disability sector could have given it due consideration.

RECOMMENDATION 2

The definition of reasonableness be improved and that a clear collaborative and consultative process be established for students and providers to eliminate discrimination against all people with disability.

RECOMMENDATION 3

That the requirement of students to provide timely and relevant advice before an education provider is obliged to provide a service that is accessible and free of discriminatory practices be removed completely from all areas of the Standard.

RECOMMENDATION 4

That the assessment tool be released as soon as possible so that due consideration can be given, especially in relation to cultural appropriateness.

3.2 DISCRIMINATION

People from CALD backgrounds with disability experience multiple layers of discrimination.  People from CALD background with disability are discriminated against on the basis of our disability and our ethnicity.

People from CALD background with disability experience both direct and indirect discrimination in many areas of life.  One example of this is in the area of service provision.  It is estimated that 3 out of 4 people from CALD backgrounds with disability currently miss out on receiving Commonwealth funded disability employment services.

RECOMMENDATION 5

That the definition of discrimination be expanded to include other areas of our identity as people with disability such ethnicity, gender etc.

3.3 SUBSTANTIVE EQUALITY

The definition provided in the Draft Standard makes the assumption that all students with disability are equal.  This is simply not the case.

Like people without disability, people with disability are extremely diverse.  Some people with disability experience additional layers of disadvantage such as ethnicity, gender, socio-economic status, etc and this must be included in the definition and understanding of substantive equality.

RECOMMENDATION 6

That the definition of substantive equality reflects the fact that inequality also exists between people with disability.

3.4 STUDENTS

The DDSE talks about the rights of students with disability but what about our families and carers?  It is not clear whether or not families and carers have rights under this draft standard.

Like all people with disability, family is important to people from CALD backgrounds with disability.  It is quite usual for families and carers to be involved in many aspects of our lives.  It is also quite usual that our families and carers are discriminated against yet this Standard offers little protection for them.

RECOMMENDATION 7

That the rights of families and carers of people with disability be made clearer in the Draft Standard.

3.5 REASONABLENESS

NEDA is unclear as to how this definition or understanding of 'reasonableness' was reached.  It is our belief that the criteria for determining reasonableness is not clear yet it seems to be overwhelmingly biased towards the education provider.

Reasonable actions should not only be reasonable to the provider, but also to the student, and their parents and / or carers.

RECOMMENDATION 8

The current definition of reasonableness be reworked and made clearer.  Determining reasonableness must be a collaborative and cooperative exercise between the provider and the relevant stakeholders.

5. ENROLMENT

Whilst the enrolment period is probably the most crucial stage for a student with disability, the Standard does little to ensure that discrimination will not take place.  As it currently stands, there is no onus on the provider to develop and implement a policy on inclusive education.

NEDA has two areas of concern here.

The first relates to information provision.  Access to information is often the first step towards people participating in the community.  Access to information means in effect, access to opportunities and therefore choices about participating in the community.

Information about enrolment should always be available in plain English and in different community languages.  NEDA is aware of the resource issue and a strategy that can save education providers the cost of translating masses of material into community languages is to link up with Commonwealth Translating and Interpreting Service (TIS) and organise to have TIS interpret the information to individuals or families as need arises.

This means that all information about the education provider should have the TIS logo visible on the front.  This logo is quite recognisable to ethnic communities and a common mistake that is made is that the logo and offer of the service appears either in the middle or right at the end of a document.  For this strategy to be successful, the logo should be on the front.

Another strategy we propose to help with accessible information provision is to have a standard form that appears on the back of all printed material.  The standard form has between 10 –20 community languages with the message

If you do not understand this document, please ring the Telephone Interpreter Service (131 450) and ask them to contact XX (education provider) on XX (phone number).

Education providers can purchase an electronic template from a Translating Service with this message which can used over and over again every time new information is released.  It is inexpensive, yet quite effective.

NEDA is also strongly opposed to the condition that education providers are only under obligation to implement adjustments when timely and relevant advice is provided about a student's needs.

This would also seem to be a fairly reactive approach rather than encouraging education providers to implement systemic changes that will lessen the exclusion of students with disability.

Also, this requirement places the responsibility exclusively on the student with disability, which almost suggests that education providers have no obligations to create an inclusive environment until someone tells them to.

If this provision remains in the Standard, students from CALD background with disability and their families and carers will fare very badly as there are no requirements for:

· interpreters should be made available to people from CALD backgrounds with disability and their families

· advocates to be made available with expertise in the field of ethnicity and disability

· those receiving the information to have any skills in cultural competency when dealing with students from CALD backgrounds with disability – culture has an enormous impact on how an individual views and deals with their disability.

RECOMMENDATION 9

That provisions be made in the Standard to ensure that all information regarding enrolment is provided in plain English and also available in different community languages.

RECOMMENDATION 10

That reference to unjustifiable hardship be removed.

6. PARTICIPATION

The issue of meaningful participation is crucial to NEDA.  Unfortunately, cultural diversity does not appear in this section, nor in any other, and what is also worrying is the lack of requirements for education providers to ensure that students with disability are able to fully participate in all areas of an educational setting.

In addition, the extension of unjustifiable hardship to this area is deplorable.

NEDA is again strongly opposed to the condition that education providers are only under obligation to implement adjustments when timely and relevant advice is provided about a student's needs for reasons mentioned above.

NEDA would also prefer to see the term membership used rather than participation or inclusion.  Participation can be inappropriate because it is common for students with disability that participation in education does not include all aspects of the physical, social and curricular environment.

RECOMMENDATION 11

That reference to unjustifiable hardship be removed from all sections of the Standard.

RECOMMENDATION 12

That the term participation be replaced with membership with an accompanying definition.

RECOMMENDATION 13

Proposed Measure 3 to read:

…adjustments and appropriate programmes necessary to enable participation by students with disabilities are negotiated and effected in a manner that is culturally competent to ensure that equity is achieved for all students with disability

RECOMMENDATION 14

Proposed Measure 4 to read:

additional support, such as bridging or enabling courses, is provided as part of the educational programme of students with disabilities, especially for those students from non-English speaking backgrounds, to assist them achieve intended learning outcomes

7. CURRICULUM DEVELOPMENT, ACCREDITATION AND DELIVERY

It is internationally recognised that inclusive education offers the best practice of developing a curriculum that teaches to the diversity of the community.

Yet the Standards, as they are, do nothing to ensure that teachers are skilled in delivering an inclusive education within a culturally diverse environment.  Exclusion of students with disability through a non-inclusive curriculum is a common way of discriminating against students with disability.

NEDA would also propose that the Standard promote the development and implementation of training for teachers to ensure they are aware of their obligations under the Standards and that the Standard also impose obligations on the provider and teachers to ensure that a culture is provided in the classroom that promotes awareness and acceptance of people with disability and eliminates discrimination and prejudice.

NEDA is again strongly opposed to the condition that education providers are only under obligation to implement adjustments when timely and relevant advice is provided about a student's needs for reasons mentioned above.

RECOMMENDATION 15

That the Standard specify the need for teachers to be skilled in delivering an inclusive education within a culturally diverse environment.

RECOMMENDATION 16

That Standard promote the development and implementation of training for teachers to ensure they are aware of their obligations under the DDA.

RECOMMENDATION 17

That the Standard impose obligations on the provider and teachers to ensure that a culture is provided in the classroom that promotes awareness and acceptance of people with disability.

8. STUDENT SUPPORT SERVICES

This section of the Standard is of utmost relevance to students from CALD backgrounds with disability.  Unfortunately, yet again, no mention is made about cultural diversity.

NEDA would argue that education authorities and institutions not only have an obligation to provide special support services that enable students with disability to participate in education, but also an obligation to ensure that those special support services are culturally competent so that all students are able to access and use those services.

Where the education authority and institution seeks to work in partnership with the health and community sectors, these education providers can take a pro-active stance in the provision of culturally appropriate services in seeking and providing information about cultural competency.

NEDA is again strongly opposed to the condition that education providers are only under obligation to implement adjustments when timely and relevant advice is provided about a student's needs for reasons mentioned above.
NEDA is also strongly opposed to the extension of the unjustifiable hardship defence.

RECOMMENDATION 18

Proposed Measure 1 to read:

adjustments are made to enable all students with disability to access culturally competent services provided for students in general

RECOMMENDATION 19

Proposed Measure 2 to read:

the provision of culturally competent specialised services for all students with disabilities, where necessary, is facilitated, including through collaborative arrangements with specialised service providers.  Education providers will take a pro-active stance in relation to culturally competent service provision and will seek and provide information about culturally competent service delivery
RECOMMENDATION 20

Proposed Measure 3 to read:

appropriately trained support staff, with expertise in cultural diversity, are made available
9. ELIMINATION OF HARASSMENT AND VICTIMISATION

Education providers need to understand that for people from CALD backgrounds with disability, harassment and victimisation occurs due to ethnicity and disability, not just disability.  This argument can also be made for women with disability and people from Aboriginal and Torres Strait Islander backgrounds.

Providers must ensure that both pro-active and re-active complaints mechanisms are in place that are widely advertised.
Complaints must be dealt with in a timely manner, especially for children studying at the compulsory primary and secondary education level because the disruption to a child’s education can have extremely adverse impacts on their lives.

Uncertainty about the rights of parents and associates is a problem and also causing concern is the lack complaints / appeals process that is independent of education providers to resolve complaints.

RECOMMENDATION 21

That families and carers be included in this section.

RECOMMENDATION 22

That a process for lodging complaints, independent of education providers, be developed.

RECOMMENDATION 23

Proposed Measure 1 to read:

policies, procedures and codes of conduct for staff and students explicitly prohibit harassment and victimisation of students with disabilities on the basis of their disability, ethnicity, gender, age, sexual preference etc

RECOMMENDATION 24

Proposed Measure 2 to read:

procedures for handling any cases or complaints of harassment and victimisation relating to disability are fair, transparent, accountable and culturally competent

RECOMMENDATION 25

Proposed Measure 4 to read:

professional development of staff ensures that policies, procedures and codes of conduct, including matters of harassment and victimisation, are known and understood, and that staff are trained to detect and deal with, harassment in culturally diverse education and training settings
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