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1. About NEDA

The National Ethnic Disability Alliance (NEDA) is the national peak organisation representing the rights and interests of people from non-English speaking background (NESB) with disability, their families and carers throughout Australia.  NEDA is funded by the Commonwealth Department of Families, Community Services and Indigenous Affairs (FACSIA) to provide policy advice to the Australian Government and other agencies on national issues affecting people from NESB with disability, their families and carers. 

NEDA actively promotes the equal participation of people from NESB with disability in all aspects of Australian society.  It manages a range of projects relating to NESB and disability communities and works closely with its state and territory members to ensure that its policy advice reflects the lived experiences of people from NESB with disability.  In states and territories where no NESB-disability advocacy agency exists NEDA undertakes development work to establish a structure that can support people from NESB with disability, their families and carers.

NEDA estimates that one in every four people with disability is a person of either first or second generation NESB, representing approximately 1 million people across Australia.
The NEDA network consists of the following state and territory peaks:

· ACT Multicultural Council (ACTMC)

· Amparo Advocacy Queensland

· Diversity and Disability VIC

· Ethnic Disability Advocacy Centre of WA (EDAC)

· Multicultural Disability Advocacy Association of NSW (MDAA)

· Multicultural Community Services of Central Australia

· Multicultural Council of Tasmania (MCOT)

2. Defining NESB and Disability
NEDA uses the term Non-English Speaking Background in preference to Culturally and Linguistically Diverse Background as those from an English speaking background are encompassed by the latter term and they are not part of NEDA’s constituency.  NEDA contends that coming from a linguistic and cultural background other than Anglo-Australian can be a great social barrier and a source of discrimination in Australia.  The intention of using NESB is not to define people by what they are not but to highlight the inequity people experience due to linguistic and cultural differences.  NEDA also uses the term people from NESB with disability rather than people with disability from NESB as we consider cultural background (not disability) an appropriate means of developing social identity.

NEDA maintains that disability is a social construct and arises when a society’s infrastructure is not developed to ensure all individuals, regardless of capacity or impairment, can fully participate in society.  Thus NEDA refers to people with disability rather than people with disabilities to underline that disability is not a characteristic of an individual but a consequence of a society designed (whether consciously or inadvertently) to exclude many of its citizens from equal participation.

3. Background 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) provides a distillation of agreed rights for people with disability in a global context. 
For Australia it presents an opportunity to promote a culture of continual improvement in participation, empowerment and independence for people with disability. The Convention will provide an additional instrument to guide policy and law makers, and offers a framework for the consideration of ‘best practice’ in relation to outcomes for people with disability. Importantly, ratification of the treaty provides an opportunity to raise the profile of issues affecting people with disability in Australia, and challenge barriers that currently exist. 
4. Should Australia Ratify the United Nations Convention on the Rights of Persons with Disabilities? 
NEDA wholeheartedly supports ratification of the CRPD. Ratification of the convention will reinforce accepted rights for people with disability in Australia, and perhaps more importantly, provide a framework for positive reforms of Australian law, government policies and community attitudes into the future. 

5. Should Australia sign and ratify the Optional Protocol to the CRPD?

NEDA recommends that Australia sign and ratify the optional protocol to the CRPD. Ratification of this protocol will provide an additional protection for the rights of people with disability in Australia, through a mechanism external to Australian domestic law. Signing and ratifying this agreement will send a signal that Australia takes seriously its responsibilities to people with disability within a broader global context.
6. Are Australian Laws consistent with CRDP rights? 
NEDA does not believe there are any inconsistencies between Australian Laws and CRPD obligations that would provide strong grounds for not at this stage ratifying the CRPD. 

Nevertheless, NEDA has concerns about the relationship between the obligations imposed by CRPD and the exemption granted to Migration Act 1958 from the Disability Discrimination Act 1992 (DDA). NEDA strongly recommends the Australian Government reviews the terms of the Migration Act 1958, and its exemption from the DDA, with a view to ensuring consistency with CRPD obligations post ratification. Further details of NEDA’s position are outlined below at section 11. 
7. Foreseeable Economic Impacts
NEDA does not perceive there will be foreseeable adverse economic impacts as a result of ratifying CRPD. On the contrary, if increased participation of people with disability in social and economic life is an outcome of ratification, then it can be expected that there will be positive economic effects in an expansion of the trained workforce, increased labour force participation, and increased consumer demand. 
8. Foreseeable Environmental Impacts

NEDA does not perceive any serious adverse environmental impacts as a result of CRDP ratification. 

9. Foreseeable Social Impacts 

NEDA believes there is an opportunity for increased participation and social inclusion of people with disability in Australia, provided positive enhancements to law, policy and practices result from CRPD ratification. 
Further, NEDA strongly believes increased social inclusion for people with disability will contribute to stronger, more vibrant communities, where all individuals are able to make a contribution to social, political and economic life. 
10. Foreseeable Cultural Impacts

NEDA looks forward to the CRPD providing a positive flow on effect for increased inclusion of people with disability from NESB with Australia as a result of Article 30. People from NESB with disability currently face a range of barriers accessing services, employment, education and recreational activity. Ratification of CRPD will provide another instrument to guide progressive improvements in this area.  NEDA does not believe there will be any adverse effects as a result of this provision.

11. Implementation of CRPD and Optional Protocol within Australia. 
NEDA hopes ratification of CRPD will enable a culture of change towards future positive reforms to Australian law, policy and practice in relation to people with disability. 
An area of significant concern for NEDA – as flagged above in Section 6 – is the relationship of CRPD to Disability Discrimination Act 1992 exemption for the Migration Act 1958. 
At present potential migrants / refugees to Australia are subject to a health assessment in order to determine their eligibility. In most cases (including humanitarian entrants), the assumed costs associated with a health condition or disability are weighed against the potential financial contribution of the applicant. This means that people with disability are routinely refused entry to Australia as migrants, including people with chronic / episodic illnesses. It also means that many families supporting people with disability make a difficult decision to leave behind a family member in order to build a life in Australia. In cases involving humanitarian entrants, these family members with disability will remain in extremely difficult situations, having been displaced by war or civil unrest but also separated from their families that have successfully been accepted into Australia.  The Migration Act 1958 is exempted from the Disability Discrimination Act 1992 (as per section 52 of the DDA). 
The exemption granted to Migration Act 1958 is intended to provide policy scope for ‘justifiable’ discrimination against people with disability on the basis of health condition. The final report of the 2004 Productivity Commission Review of the Disability Discrimination Act 1992 justifies this as follows:

The criteria for Australia’s various visa entry categories are designed to address a wide range of health, labour market, social welfare, financial and other government policy considerations. They are, by nature and design, discriminatory. Some of these criteria may indirectly discriminate against some people with disabilities, in that they will be less likely to meet the criteria than people with no disability. However, the Australian Government considers these entry criteria necessary for the health and welfare of the Australian community. Their exemption from the DDA (s.52(a)) is therefore appropriate. Care should be taken in applying and explaining visa entry criteria to people with disabilities, so as to minimise unnecessary perceptions of disability discrimination.

It is clear that the Australian State reserves the right to determine the conditions of entry to Australian territory. What is not clear is that discrimination on the basis of disability is justified in migration and refugee policies.  Nor is it clear that the “wide range of health, labour market, social welfare, financial and other government policy considerations” which informs the exemption of the Migration Act 1958 from the DDA, are compatible with the intent of CRPD. 
Article 4(b) of CRPD obliges States’ Parties to “take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities.” NEDA notes that this Article unambiguously obliges government to address all forms of discrimination against people with disability in its laws and policies.

Further, NEDA notes that the following Articles from CRPD may have a bearing on the consideration of the validity of the current exemption of the Migration Act 1958 from the DDA: 
· Article 5 (2): “States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds.”
· Article 18 :  “States Parties shall recognize the rights of persons with disabilities to liberty of movement, to freedom to choose their residence and to a nationality, on an equal basis with others.”

· Article 23 (4): “In no case shall a child be separated from parents on the basis of a disability of either the child or one or both of the parents.” 

Applying the DDA to the Migration Act 1958 would provide a sensible protection for people who feel that their disability has unfairly been a barrier to a successful applicationy on the basis of health conditionps " Facilitate consumer perspectives on best pra. But, even if the DDA were not to be applied to Migration Act 1958, NEDA believes there still is scope to improve current immigration policies with respect to people with disability, particularly in relation to humanitarian entrants, and ensuring that current assessments take into account the broad social contribution that people with disability make to our society. A commonsense approach to reform that would ensure that Australia responds positively to its obligations under the CRPD could include:
a) A clearer distinction between disability / chronic and long term illness and other factors within the health status check; 

b) Greater weighting given to the social contribution of potential migrants with disability in assessment;
c) A move towards a removal of all discrimination on the basis of disability for humanitarian entrants. 
Article 33 of CRPD provides for focus areas to be established within Government to oversee domestic implementation. NEDA would recommend that the Australian Government prioritise review of the Disability Discrimination Act 1992 exemption for the Migration Act 1958 within this context. 
12. National Monitoring. 
NEDA is concerned that many people with disability may not fully understand CRPD, or how the rights described in the convention might be respected and protected. NEDA has particular concerns for people who do not have a strong English language proficiency, and their ability to engage positively with national monitoring arrangements. 
One in four Australians are from a non English speaking background. Aside from commitment to community education in relation to monitoring and the protection of rights, NEDA would strongly recommend that the Australian Government look at conveying information to diverse community in culturally appropriate formats, including translated information. 

13. Conclusion
NEDA believes ratification of the United Nations Convention on the Rights of Persons with Disabilities will provide a positive enhancement to rights in Australia, and will over time encourage progressive reforms to improve the participation, empowerment and independence of all people with disability. 

NEDA emphasises that ratification of the convention is a starting point for the Australian Government in relation to international law obligations relating to people with disability: as a result the convention should be expected to prompt positive reform of domestic policy, law and practice. As discussed above, NEDA has significant concerns in relation to the relationship between CRPD and the Migration Act 1958, and would urge the Australian Government to commit to reviewing this aspect of Australian law in the near future. 





















� Productivity Commission, Review of the Disability Discrimination Act 1992, April 2004, p348. 
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