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Executive Summary 
The National Ethnic Disability Alliance (NEDA) welcomes the opportunity to provide input in the development of a National Human Rights Consultation. 

People from non English Speaking Backgrounds (NESB) with disability, and their families, face significant barriers in Australia.  While there are some safeguards to protect people with disability and their carers, and people from NESB backgrounds from discrimination, these provisions are not sufficient to protect those who live with a disability and are also NESB. 

Due to the intersection of disability, ethnicity, gender and other social and cultural factors, many people experience complex forms of discrimination. This complexity in discrimination is largely unrecognized in the Australian legal system. Consequently, complaints and human rights agencies, such as the Human Rights Commission, are unable to handle such cases effectively.  
In addition to the issue of complex faces of discrimination faced by people from NESB with disability, such as lack of access to premises, poor access to essential support services, and lack of access to information to alternative languages, this submission highlights two areas where people from NESB with disability face discrimination and poor rights recognition: namely residency and citizenship rights and communication. 
NEDA makes the following recommendations in this paper:

· The human rights framework works to balance individual rights with cultural, family and community rights. 
· A holistic approach to human rights be taken where the intersections within society are considered, including recognition of complex forms of discrimination.
· The human rights framework also ensures protection of the human rights of people who are not Australian Residents/citizens and that all Australian residents/citizens be treated equally, including those who have a disability. 
· Include in the human rights framework the right to effective communication by all. 
1. About NEDA 
The National Ethnic Disability Alliance (NEDA) is the national peak organisation representing the rights and interests of people with disability from NESB backgrounds, their families and carers throughout Australia.  NEDA is funded by the Commonwealth Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) to provide policy advice to the Australian Government and other agencies on national issues affecting people with disability from NESB backgrounds, their families and carers. 

NEDA actively promotes the equal participation of people with disability from NESB backgrounds in all aspects of Australian society.  It manages a range of projects relating to NESB and disability communities and works closely with its state and territory members to ensure that its policy advice reflects the lived experiences of NESB people with disability. 

NEDA estimates that one in every four people with disability is a person of either first or second generation from NESB background, representing approximately 1 million people across Australia - a quarter of the total population of Australians with disability. 

2. Rights Frameworks, Culture and Barriers for people from NESB with disability.  
Rights frameworks must recognize the fundamental role of culture, language and faith in shaping worlds. For people from NESB with disability, this means recognition that recognizing rights is also about recognizing culture. 

People from diverse cultural backgrounds with disability frequently have to deal with tremendously challenging barriers.  Access to information, buildings, transport becomes a challenge not just because of a person’s disability but also due to his/her low English proficiency. While there is now much more information in other languages available in brochures and on the internet, it is still inaccessible to those who do not have literacy skills. 
Moreover, there are great inconsistencies in accessing interpreters in Australia.  Much of it is due to lack of education of individuals and service providers. Individuals in some services are provided with interpreters free of charge to migrants and refugees but many individuals are not made aware of their entitlements.  Likewise, some service providers are also ignorant of the fact that they can utilize interpreters when dealing with NESB clients and often thus refuse services to such individuals. The health sector is one area where migrants and refugees are entitled to a free interpreter service, where failure to access an interpreter can be a matter of life and death. Hence the lack of access to interpreters is contrary to Australia’s anti-Discrimination Act (1975) as all Australians, whether they speak English or not, should have the right to access the services they need and obtain the information they require. 
Cultural barriers also exist for many people, for example, the tendency in some cultures not to seek help from outside sources, particularly for women. For some people in this situation, outside help is seen to be denigrating the carer’s role. This often results in isolation and lack of peer support for the family. Isolation can also occur in cultures where disability is seen to be a source of stigma for families.  When people are isolated, they are often highly vulnerable to abuse and subjected to poverty.
Human rights frameworks have typically been a product of European / North American political traditions. Rights therefore have therefore emphasized the role of individuals, the state, and citizenship within a particularly cultural context. This context has often overlooked the different conceptions of the individuals, particularly the community and family context within which many individuals from non English speaking backgrounds understand their own self and capabilities. Australia is one of the most culturally and linguistically diverse nations: there is an opportunity to develop a human rights framework that recognizes the fundamental roles of culture, language and faith for all Australians, in particular the overlapping function of family and community.  
In developing a human rights framework in Australia, NEDA urges that cultural, family and community rights be included without negating the importance of an individual’s human rights. 
3. Existing Human Rights protection for people with disability from NESB backgrounds.
3.1 Discrimination Law and Advocacy

Australia already has provisions in place to protect from discrimination people with disability, carers and people from NESB backgrounds.  

Most of the existing safeguards protect individuals only.  That is to say, an individual can make a complaint and have his/or her issues addressed.  The Disability Discrimination Act (DDA 1992), and the Racial Vilification Act (1975) are examples of such tools. 
However, the emphasis on making complaints engenders the presumption that everyone is in the position to express themselves clearly and openly. In reality this is not the case as those who are vulnerable often do not have the confidence, skills or language ability to do so.  For many such individuals, the third party involvement of advocates is vital. 

NEDA thus recommends that all individuals have access to advocacy organizations to either support the individual to advocate for themselves or to advocate on behalf of an individual. 
3.2 External Mechanisms

Relying on individual complaints to drive change can be slow and arduous as the same case is fought time and again.  There are simply not enough mechanisms that allow for systemic change. 
Australia’s ratification of the United Nations Convention on the Rights of Persons With Disability in July 2008 could be an example of a tool that monitors systemic change. Under this new Convention, it is still imperative that individuals make complaints, but the Government is now required to include disability matters in its reporting mechanisms and a process of forming a ‘shadow report’ is in development. 
However, as with other treaties Australia has ratified, the agreements are only tokenistic unless they are recognized, protected and promoted in Australian domestic law. Without the endorsement through domestic law, the rights of those in the community who are most vulnerable can be withdrawn. This has been the case in recent years for migrants and refugees. 
NEDA strongly agrees with Queensland Advocacy Inc (QAI) in its conviction that “Human rights are indivisible, interdependent and interrelated”.  International agreements must be enshrined into domestic law and “any option for a Charter of Rights recommended by the Consultation Committee incorporate:
· Civil and political rights

· Economic, social and cultural rights
Rights of specific population groups (racial minorities, women, children, persons 
with disability, and indigenous persons)”.
3.3 Multicultural Policy

There has been a deterioration in social, cultural, linguistic and religious inclusion for people from non English Speaking backgrounds, with increased incidences of racism and discrimination, strong anti immigration sentiments and Islamaphobia becoming evident within public discourse. All migrants face these obstacles - for example, a recent longitudinal study of skilled migrants found that “more than 40 per cent arrivals thought that there was either a lot of racism or at least some racism in Australian society.” (Commonwealth of Australia, “New Migrant Outcomes” August 2007). Further people from NESB tend to not score as well on typical measures of social cohesion - eg feelings of safety and trust; and ability to call on friends and neighbours for support (see ABS General Social Survey 2006)

Multicultural policy across government provides a framework for government agencies to work within, and ensure that outcomes reflect substantive equality for people from NESB. Unfortunately the Australian Government has not had an active Multicultural policy since 2006, with an apparent defocusing of multicultural affairs as a portfolio in recent years. It would make sense for the social inclusion agenda in Australia to be tied to a revitalised multicultural policy. This included the closing of the Office of Multicultural Affairs, the death of the Government’s Access and Equity Strategy and the abolition of the Bureau of Immigration Research. 
NEDA supports the Federation of Ethnic Communities Council of Australia (FECCA), in its recommendation to develop a Multicultural Act similar to the 2004 Multicultural Act of Victoria. Such an Act should ensure the freedom to practice one’s culture, language and religion, with the exception of acts and behaviors that may harm individuals or communities. 
NEDA also notes that other state government legislation may be useful for the establishment of an effective human rights framework in Australkia. In December 2004, WA endorsed the Substantive Equality Framework. Substantive equality draws on the principles of the Equal Opportunities ACT, the Racial Villification Act, and the WA Charter of Multiculturalism to promote equal outcomes for people from Aboriginal and culturally and linguistically diverse (NESB) backgrounds using services of Government agencies and those they fund.  In order to produce equal outcomes for people from Aboriginal and non-English speaking backgrounds, Substantive Equality provides a framework by which Government agencies and the organizations they fund can develop culturally sensitive strategies to support and develop the skills, confidence and contribution level of these groups to the WA community.  Substantive Equality thus acknowledges that some individuals require assistance, such as interpreting services, in order to reach the level playing field. 

4. Specific Human Rights Issues for People from NESB Backgrounds With Disability

4.1 Complex Discrimination 

The interplay of race, disability, gender, etc creates a complexity that may ultimately compromise an individual’s human rights. This intersectionality must be recognized in the development of a human rights framework. NEDA is aware of numerous instances where people from NESB with disability are unfairly denied access to health and disability services, educational opportunities, employment and housing. Often these people with disability express a concern that they have been discriminated against because of both their race and their disability. 
Discrimination against people from NESB with disability often exacerbates existing forms of entrenched disadvantage and disempowerment. For example, poor access to services or housing for some migrants and refugees with disability will further intensify the poverty experienced by these groups. 

NEDA is concerned that there is little recognition in existing legislation that the experience of discrimination can be complex, and not simply reducible to disability or race discrimination, but must be treated as a combination of both. Given both the diversity of Australia’s population, and Australia’s historical record in relation to inclusion (both good and bad), there appears to be a strong argument in favor of examining complex forms of discrimination, to ensure maximal protections for all Australians.
Freedom from discrimination is a right for all Australians, regardless of culture, race or language. NEDA strongly recommends that the Australian Government examine intersecting forms of discrimination as part of the development and enhancement of Australia’s human rights protections. NEDA believes that such a commitment will go some way towards meeting the Australian Government’s social inclusion objectives. 

NEDA’s joint letter with the Aboriginal Disability Network to the National Human Rights Consultation is attached as an appendix to this submission. 
4.2 Discrimination in Residency and Citizenship 

Migrants and refugees with disability face discrimination in migration, refuge and social security rights. The issues in brief are as follows: 

1. The Disability Discrimination Act 1992 does not apply to the Migration Act of 1958 except under ‘exceptional circumstances’.  Many people with disability are thus rejected entry into Australia due to their assumed costs associated with their assumed medical needs. The contributions of people with disability are simply not taken into account. Legal advice released by NEDA in July 2008 suggests that Australia’s migration processes are at odds with its obligations under the United Nations Convention on the Rights of Persons with Disabilities. NEDA has released a report on this issue entitled “Refugees and Migrants with Disability and the United Nations Convention on the Rights of Persons with Disabilities” (available at http://www.neda.org.au/page/refugees_and_migrants_with_disability.html). 
2. Migrants with disability granted visa status (except for those immigrating on humanitarian grounds) must wait ten years before being eligible for the Disability Support Pension (DSP). Eligibility for DSP affects eligibility for other programs, such as essential disability services and equipment. As a result, migrants with disability are unable to access appropriate financial support, or a range of services and support that are available to other Australian residents with disability. Legal advice released by NEDA in July 2008 suggests that the ten year qualifying period for the Disability Support Pension is at odds with the obligations of the recently ratified United Nations Convention on the Rights of Persons with Disabilities. In NEDA’s view, the ten year qualifying period for the DSP is both unfair and discriminatory. NEDA has released a report on this issue entitled “Migrants with Disability and the 10 Year Qualifying Residence Period for the Disability Support Pension” (available at http://www.neda.org.au/page/migrants_with_disability_and_social_security.html). 
3. Australia maintains a policy of detention for some asylum seekers. NEDA is concerned that that the disability and/or mental health needs of people with disability and/or mental health issues in detention centres are not adequately addressed.  The resulting lack of treatment further disadvantages them in all aspects of their lives. 

4. Australia operates a system of mandatory knowledge testing for potential citizens. The Australian Government has previously offered exemptions to some people with disability, and provided inadequate provisions for accessible learning / testing procedures. While it is inevitable that people with certain disabilities must be exempt, there must be provision to include everyone who has the capacity to comprehend the contents of the test. Further NEDA notes that because the test implies English proficiency, there is an inherent discrimination against people with low English proficiency. 
NEDA strongly recommends that the human rights framework ensures protection of the human rights of people who are not Australian Residents/citizens and that all Australian residents/citizens be treated equally, including those who have a disability. 
4.3 Communication Rights
Communication is a human right as it is necessary for socialization, peer support, sharing ideas, etc.  Yet many people with disability from non-English speking backgrounds often lack access to information to communication services and equipment.  This leaves them further isolated from their communities and significantly reduces there chances to live fulfilling lives. 
The low uptake of services by people from NESB backgrounds with disability, including those relating to telecommunications, is highly reported.  To give an example, the 2006 ABS General Social Survey on internet usage for people with disability by country of birth shows that 73.8% of people with a profound disability born in a non english speaking country do not use the internet at all, compared with 59.7% for people with a profound disability in an English speaking country. 

Today, communications solutions are available for almost all disability types, regardless of the severity of the disability. People must therefore not be excluded from communication services and equipment due to their disability. 
NEDA recommends that the human rights framework include the right to effective communication for all Australians. 
5. Conclusion 

NEDA welcomes the development of a national human rights framework where the human rights of all individuals are considered, including those from diverse cultural backgrounds with a disability, including those who are not Australian citizens/residents.  We also recommend that a holistic approach be taken which takes into consideration the intersections of society. 
Appendix: Joint NEDA ADN letter to National Human Rights Consultation. 
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21 March 2009

National Human Rights Consultation Secretariat
Attorney-General's Department
Central Office
Robert Garran Offices
National Circuit
BARTON ACT 2600
Dear Committee Secretariat

The National Ethnic Disability Alliance (NEDA) is the national peak organisation representing the rights and interests of people from non-English speaking background (NESB) with disability, their families and carers throughout Australia.  NEDA is funded by the Commonwealth Department of Families, Community Services and Indigenous Affairs (FACSIA) to provide policy advice to the Australian Government and other agencies on national issues affecting people from NESB with disability, their families and carers. 
The Aboriginal Disability Network  (ADN) is a systemic advocacy and representative body for Aboriginal persons with disability. It has operated on a voluntary basis, with the assistance of some one-off financial contributions from Government and the private sector, for approximately the past 7 years. It has received a grant from the Australian Government, through the Department of Families, Community Services and Indigenous Affairs, to assist in the development of a national network for indigenous persons with a disability.

ADN and NEDA take this opportunity to congratulation the Australian Government on its commitment to improving Australia’s human rights framework, and promoting valuable community dialogue in this area. 

ADN and NEDA wish to highlight the following issues in context of the Australian Government’s human rights consultation:

1. Indigenous people with disability and people from NESB with disability experience significant barriers to social and economic participation, including racial discrimination on the basis of cultural, linguistic and race difference. 

2. Through its members, and constituents, ADN and NEDA are aware of numerous instances where Indigenous people with disability and people from NESB with disability are unfairly denied access to health and disability services, educational opportunities, employment and housing. Often these people with disability express a concern that they have been discriminated against because of both their race and their disability. 
3. Discrimination against Indigenous people with disability and people from NESB with disability often exacerbates existing forms of entrenched disadvantage and disempowerment. For example, discriminatory access to health and disability services contributes negatively to the poor health outcomes experienced by all Indigenous people, particularly in rural and remote areas. Similarly poor access to services or housing for some migrants and refugees with disability will further intensify the poverty experienced by these groups. 

4. ADN and NEDA believe that a strong commitment to anti discrimination principles is fundamental to Australia’s human rights framework, and could assist to reduce the unfair barriers experienced by many people with disability, including indigenous people with disability and people from NESB with disability.

5. However both ADN and NEDA share a concern that there is little recognition in existing legislation that the experience of discrimination can be complex, and not simply reducible to disability or race discrimination, but must be treated as a combination of both. Given both the diversity of Australia’s population, and Australia’s historical record in relation to inclusion (both good and bad), there appears to be a strong argument in favor of examining complex forms of discrimination, to ensure maximal protections for all Australians.
6. Freedom from discrimination is a right for all Australians, regardless of culture, race or language. ADN and NEDA strongly recommend that the Australian Government examine intersecting forms of discrimination as part of the development and enhancement of Australia’s human rights protections. ADN and NEDA also believe that such a commitment will go some way towards meeting the Australian Government’s social inclusion objectives. 
If you require further information on this letter, please contact Dinesh Wadiwel at dinesh@neda.org.au or ph 02 9687 8933 or Damian Griffis at DamianG@pwd.org.au or ph 02 9370 3100.

Yours sincerely
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Executive Officer
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