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INTRODUCTION

NEDA

The National Ethnic Disability Alliance (NEDA) is the national consumer-based peak body for people from a non-English speaking background (NESB) with disability, their families and carers.

NEDA follows the Australian Department of Immigration and Multicultural Affairs in its definition of NESB.  That is, NESB refers to a person who is either:

· born overseas and whose language or cultural is not English or Anglo Celtic / Saxon

· born here in Australia and the first language or culture of at least one parent is not English or Anglo Celtic / Saxon

· born in Australia with a linguistic or cultural background other than English or Anglo Celtic / Saxon who wishes to be identified as such.

This definition encompasses second and possibly third generations of NESB people.

The overarching aim of NEDA is to advocate at a federal level, for the rights and interests of people from a NESB with disability, their families and carers.

All activities undertaken by NEDA include strong consumer involvement and are based on the following Objectives:

1. represent the rights and interests of people from a NESB with disability, their families and carers

2. advocate on issues impacting on people from a NESB with disability, their families and carers

3. work towards securing equitable outcomes for people from a NESB with disability, their families and carers

4. co-ordinate policy advice to the Federal government and relevant peak bodies on the impact of policy and legislation on people from a NESB with disability, their families and carers.

As a result of its unique cross-sector role (disability and multicultural affairs), NEDA aims to collaborate and work with a broad range of organisations to represent the interests of people from a NESB with disability.  This includes working with:

· ethnic organizations, its peak body and services

· the disability sector and its peak bodies.

Due to its cross sector position, NEDA’s role is to bring a disability perspective into ethnic issues, and an ethnic perspective into disability issues. NEDA works across all areas of disability and across all cultural and linguistic groups.

For more information, please visit NEDA’s website: www.neda.org.au.

NEDA’s Position

NEDA is in full support of the development and implementation of a Comprehensive and Integral International Convention to Promote and Protect the Rights and Dignity of Persons with Disabilities.

NEDA does not support the Australian Government’s position that a new Convention is not required and that people with disability would be better served by the

option of a new instrument in the form of a protocol or annex to one of the existing human rights treaties
.
NEDA believes that this position reflects the Government’s failure to acknowledge the commitment required to address the current human rights violations experienced by people with disability.

In addition, NEDA is extremely concerned about how the Australian Government came to adopt this position and questions its legitimacy given the lack of opportunity provided to people with disability to contribute to this process.  NEDA strongly recommends that the Government immediately establish a meaningful process to enable people with disability to participate in the development of this important Convention.

This submission will:

· provide information to government on issues relating to people from a NESB with disability (specifically how they relate to the draft text)

· outline the concerns that NEDA has with the Australian Government’s contribution to the Ad Hoc Committee

· analyse the current draft text and provide advice on how the text can be improved to ensure that the Convention will provide adequate protection for people from a NESB with disability in Australia.

Women with Disabilities Australia

NEDA also supports the submission developed by Women with Disabilities Australia (WWDA).

Like WWDA, NEDA is a cross-disability peak with a focus on the intersection between disability and culture (whereas WWDA focuses on the intersection between disability and gender).

Given this similarity, many of the positions put forward by WWDA in relation to how the Convention needs to encompass the issues surrounding multiple discrimination are supported by NEDA.

The WWDA submission was also a valuable resource in assisting NEDA to put together this document and the research conducted by this organization needs to be acknowledged.

Further Information

For more information about this submission or about the issues affecting people from a NESB with disability in Australia, please contact NEDA’s Executive Officer Lou-Anne Lind:

40 Albion Street Harris Park NSW 2150
PO Box 381 Harris Park NSW 2150
Tel: (02) 9687 8933
Fax: (02) 9635 5355
E-mail: office@neda.org.au
Website: www.neda.org.au
WHY A CONVENTION IS NEEDED

NEDA has already argued in its previous submission on this issue
 that for people with disability the current international framework poses major problems.  Firstly, there is an implicit assumption that everyone has access to the opportunity to provide for themselves
.  Secondly, the framework fails to acknowledge that for people with disability, social disadvantage has been created by society in the first place (e.g. poor educational opportunities, restricted opportunities for employment, transport and access problems) and that without the removal of the barriers that have been imposed, it will be difficult to actualise economic, social and cultural rights.

What is required is governmental assistance to live ‘with dignity’, action to remove barriers, and systemic policy changes to alter future service delivery and community attitudes.  NEDA supports the four-dimensional model of rights
 proposed by Sampford (which consist of three rights – negative rights, protective rights and positive rights – and a psychological dimension emphasising that the choice to act, or not, must be meaningful and there must be a set of realistic alternatives to choose from)
.  This multidimensional set of rights creates a right to a ‘scheme of social arrangements’ that will provide for all individuals within the society and that different societies may have different social arrangements.

In relation to the development of a Disability Convention, there are also a number of specific NESB-disability issues that require specific mention.  Whilst ethnicity is captured in current international conventions, disability is not (apart from the Convention on the Rights of the Child) and therefore, the rights for people from NESB with disability are not adequately protected.

Furthermore, as human rights are protected through the principles of equality and non-discrimination, the problem with the current major human rights instruments is that non-discrimination in relation to disability needs to be inferred from the preamble ‘all members of the human family’ which has only provides a weak mechanism for protection of human rights of people with disability, especially as ethnicity, class, gender, religious background etc are all specifically named.

There is also the issue of how a Convention can cope with the intersection of ethnicity and disability in terms of discrimination that is both disability and racially motivated – for instance, there is a UN convention against all forms of racial discrimination but disability is not mentioned.

However, despite these challenges, a Disability Convention that could cover both ethnicity and disability could provide a good stop-gap to cover people from NESB with disability.

The Convention could also be a useful repository – a single document that safeguards the rights of people with disability and ethnicity in a concrete way without having to infer and extrapolate rights and protection from other instruments.

THE AUSTRALIAN GOVERNMENT’S RESPONSE

As stated above, NEDA has some grave concerns about:

1. the Australian Government’s position in relation to a the development of a Convention

2. how the government actually reached its position on this issue given the lack of consultation with people with disability and short-time frame given for non-government organizations (NGO’s) to respond.

The Government’s Position

Disability Discrimination

NEDA is somewhat confused about the Government’s position not to support the development of a new Convention given that it

recognizes that discrimination on the ground of disability is different from other types of discrimination

This acknowledgement goes some way towards indicating that the Government does understand, to a certain extent, that typical responses to human right violations (i.e. via the existing treaties) may not be adequate for people with disability.

In addition, if the Australian Government truly believes that

accessibility is the key to achieving non-discrimination and equality because it removes barriers and promotes full participation and inclusion in society

then NEDA fails to understand why the Government does not support the new free-standing Convention given that accessibility for people with disability does not exist in practical terms within the six human rights treaties.

Current Treaties

The treaties do not set out a comprehensive framework for the protection of human rights which apply to all individuals – they outline a limited number of rights.  More importantly, they do not state many rights that non-disabled people take for granted or that are not deemed necessary as the barrier does not exist.

Also, the fact that many treaties specifically state grounds which should not be considered when applying that right (e.g. discrimination solely on the ground of race etc) implies that application to ALL is not implicit.  Discrimination on the ground of ‘disability’ is not stated in these instruments as being a violation. 

As the current instruments do not set out a comprehensive framework, and the major instruments do not clearly apply to people with disability, there will be no duplication.

The current lived experience of people with disability is testament to the fact that the rights of people with disability are not being protected and that the current instruments are not able to effectively redress the situation.  Of major concern in Australia, are the numerous documented instances of widespread abuse of people with disability,
 the inhuman way in which many people with disability are forced to live
 and the myriad forms of discriminatory practices that occur against people with disability within our society.

The current treaties do not clearly apply to people with disability as stated by the Australian Government.  The extensive review by Quinn and Degener (2002)
 demonstrates that this is not the case and their analysis of the current United Nations Human Rights Instruments by to protect the rights of people with disability indicates that a new convention is needed as the current system is not adequate.

There is currently no binding international human rights instrument that explicitly protects the human rights of people with disability
.  Apart from the Convention on the Rights of the Child that contains an article on the rights of disabled children (Article 23), none specifically mention disability. Interestingly, although people with disability are the largest minority group in the world, they are not covered by the United Nations concept of minority
.

Additionally, although people with disability are not specifically mentioned in the ICCPR, it is accepted that they are covered by reference in the Preamble to “recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family…” and the references in Articles 2 and 26 that no distinction or discrimination shall be made on any ground such as “birth or other status” (emphasis added). Equivalent reference in International Covenant of Economic, Social and Cultural Rights (ICESCR) is Article 2(1).

A current alternative is the Standard Rules on the Equalization of Opportunities for Persons with Disabilities
.  While these Rules do not have legal effect,
 they do imply a strong moral and political commitment for States to take action.  It is incorrect for the Australian Government to overemphasis the impact of the Equalization of Opportunities for Persons with Disabilities in its ability to shape development of laws and policies as it is not a binding instrument.  However, the Convention would be binding and have weight with regard to shaping international law and community expectations.

Concern has also been expressed that the 22 rules articulated in this instrument have a strong bias towards the economic, social and cultural rights and neglect political and civil rights that are needed to address serious human rights violations such as sterilisation and cruel and degrading treatment of people with disability
.

Notwithstanding that, there is currently no binding international human rights instrument that explicitly protects the human rights of people with disability,
 the main human rights treaties have generally been underused as a means to assist with the protection and advancement of the rights of people with disability
.

Discrimination is only one category of the human rights violations that need to be addressed to ensure that people with disability live with dignity, in safety, and inclusively in society.  All rights of people with disability need to be protected such that people with disability are able to participate and contribute economically, socially and politically in society.

The lack of progress in Australia to eliminate discrimination against people with disability is evidence that the current treaties are clearly not designed to address discrimination against people with disability and are failing in this regard.

In relation to our domestic legislation, the Productivity Commission founds in its review of the Disability Discrimination Act that the measures under the DDA

amount to a somewhat mixed report card

and that 

there is still some way to go
.

UN Monitoring System

Whilst it has been widely recognized that the UN monitoring system is problematic, this issue should not be critical to the Australian Government’s position on the issue of a new Convention.  NEDA had hoped that instead the Government would approach this from a rights-based perspective.

If monitoring mechanisms are to be seriously considered then the Government should work on solutions that have already been proposed to lessen the burden of reporting.  It should not be the reason why a new Convention is not supported.

Reasonable Accommodation & Unjustifiable Hardship

The existence of the ‘unjustifiable hardship’ argument continues to undermine the objective to remove disability discrimination by providing a loophole and abrogating responsibility so that people with a disability are continually left shouldering the burden of discrimination and unable to participate as fully as possible in society as “people without a disability”.

The question is “who should bear the costs of ‘justifiable’ and ‘unjustifiable’ hardship” if discrimination is to be rectified.  Methods need to be devised whereby, for example, individual businesses do not need to bear the cost independently but the costs are shared by the government and community as a whole.

Exemptions: Immigration

Yet again the issue of ‘safeguards’ or exemptions on the basis of disability with regard to migration is a matter of serious concern and continues to undermine the Government’s supposed commitment to non-discrimination.

NEDA refutes the Government’s position that:

any draft convention should include specific safeguards to ensure that the integrity of States’ migration programs are not affected in any way by forcing removal or waiver of health requirements and by frustrating the removal of non-citizens

and that Australia current discriminatory policy is

intended to minimize any negative impact of migration on the health system and the Australian community
.

Of particular concern is the Australian Government’s fiscal argument that entry will have a negative impact on the health system and the Australian community.  If the Government was serious about financial ramifications of various characteristics outside disability, then other risk taking behaviours should also be included that are known to be more burdensome on the health system e.g. smoking.  The implication that having a disability implies ill-health and an excessive burden on the health system is erroneous.

For NEDA the most problematic exemption is the current exemption of the Migration Act (section 52) from the provisions of the Disability Discrimination Act (DDA).  People with a disability are often ineligible to immigrate to Australia because of their disability – visas are often rejected on the basis of a person's disability.

Specific sections within the Migration Act give the Australian Minister for Immigration and Multicultural Affairs discretionary power to grant admittance into Australia (see Appendix 2).  It is NEDA’s experience that this process does not allow for consistency or fairness and encapsulates the ‘squeaky wheel’ syndrome which means that sometimes the loudest or the most desperate, provided they are aggressive enough, get what they want, whilst others miss out.

The exemption of the Migration Act from the DDA epitomises the two-tiered value system afforded to people with disability living in Australia on the one hand, and potential migrants with disability on the other.

The rationale is that people with a disability would put an undue burden or hardship on the Australian community because our society does not have the necessary supports to reasonably expect people with a disability to be self supporting.  The contradiction is that the Federal Government enacted the DDA to remove these very barriers and discrimination on the basis of disability.

This contradiction could be seen to portray at best a lack of understanding, and at worst a lack of commitment by government to the very objectives of the DDA.

It is NEDA’s experience that the current immigration practices actually have their greatest impact on families.  It is not uncommon for families to immigrate, leaving behind the family member with the disability with a relative.  Once settled, they apply for this member to immigrate to Australia.  This process is proving to be extremely traumatic for the family, especially for the individual who has been left behind.

How the Government Developed its Position

NEDA questions the Government’s legitimacy to take the position that it has in relation to the new Convention given the short time-frames provided for NGO’s (including the funded disability peak bodies) to respond and the lack of opportunity provided for people with disability to be involved with this issue.

It is our understanding that the Australian Government has established no processes whereby people with disability can meaningfully participate and provide input into this issue.

Together with the other disability peaks, NEDA has sought a response from the government in relation to the following questions:

1. Why did Australia refuse to endorse the development of a UN Convention on Protection and Promotion of the Rights and Dignity of Persons with Disabilities?
2. How did the Australian Government arrive at this position?
3. Why have the views of the disability sector in Australia been ignored by Government in the development of their position?

4. What processes have been established by Government to ensure that people with disabilities can have legitimate and meaningful input to the UN Convention proposals? 

To date, no response has been forthcoming from the Government.

DRAFT TEXT

Given the short-time frame to respond to the Draft Text, NEDA was unable to undertake a comprehensive anaylse of the document.  Therefore, there are some general comments made below in relation to key issues affecting people from a NESB with disability.
Preamble

NEDA was pleased to note that the preamble does make reference to diversity in g) and also specifically to race, colour, language, religion, national or social origin in m).

We are also support the specific mention in m) in reference to multiple forms of discrimination.

It is NEDA’s experience that:

· people from a NESB with disability experience discrimination based on disability and ethnicity

· issues of ethnicity and disability are interdependent and one cannot be valued over the other or even separated out

· people from a NESB with disability experience multiple layers of discrimination and it is difficult to separate the different forms of discrimination experienced, especially given that discrimination can take on very subtle forms.

We strongly believe that a Disability Convention must reflect the cultural diversity that exists in the world if it is to have any use or impact for all people with disability.

If cultural diversity is not incorporated into this Convention right from the beginning of the process, then people with disability from culturally diverse backgrounds will at best only receive partial protection from the Convention

General Principles: Draft Article 2

NEDA certainly supports principle d) in its reference to difference and diversity however we do believe that it may be useful to specifically state what this difference is i.e. gender, culture, age etc.

Definitions: Draft Article 3

NEDA certainly supports the view that the definition of disability should reflect the social model of disability within the Convention which views disability as resulting from social barriers to participation as opposed to the medical model which views disability largely as a medical issued to be ‘cured’.  The other benefit of the social approach to disability is that is emphasizes that people with disability have the same rights as those of other members of the community.

NEDA also supports the position put forward by WWDA in its submission that given the current draft provides for an Article on Statistics and Data Collection, a globally accepted definition should be adopted to ensure that national and international data is useful.

Positive Attitudes: Draft Article 5

NEDA believes that the implementation of this Draft Article will go some way towards addressing the discrimination currently experienced by people with disability.

However, it is our experience that for community education to produce meaningful outcomes, it is important that it is culturally appropriate for the community that is being targeted.  We recommend that 1) be redrafted to read:

States Parties undertake to adopt immediate, effective and culturally appropriate measures to…

Statistics and Data Collection: Draft Article 6

NEDA strongly recommends that section d) be amended so that country of birth and language spoken in the home are at least included in the collection of information.

Meaningful data about ethnicity and cultural origin are critical in the planning and delivery of disability and other community services that respond to the needs of a culturally diverse community.  This information is needed for policy development and the planning of delivery of services and resource allocation at all levels: national, state, regional and local.

If the government is serious about improving equity of access and equity of outcome for people from culturally and linguistically diverse backgrounds, it will need data quantifying ethnicity and cultural origin in order to achieve this.

Without the availability of location specific data, the particular needs of the local communities will not be effectively addressed.  This information can only come from a regular and comprehensive collection of data.

At present there are no statistics available about the incidence of disability within NESB communities.  Using data from the Australian Bureau of Statistics (ABS) and the Department of Family and Community Services (FaCS), NEDA currently estimate that 4.6% of Australians (902,082 people) are people from a NESB with disability.

Equality & Non-Discrimination: Draft Article 7

The second part of Section 1 of this Draft Article currently reads:

States Parties shall also prohibit any discrimination and guarantee to all persons with disabilities equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth, source or type of disability, age or any other status.

NEDA fully supports this statement as it will allow people from different cultural backgrounds with disability full protection under this Convention.

Current domestic legislation (i.e. Disability Discrimination Act and the Racial Discrimination Act) has difficulty coping with the intersection between ethnicity and disability.  It is NEDA’s experience that ethnicity and disability are interdependent and one can not be valued over the other.

For example, if a person from a NESB with disability is called a ‘crippled wog’, has the person been discrimination against on the basis of their disability or ethnicity?

However, the draft text will in fact allow for more complete protection of the rights of people from NESB with disability.

Freedom from Violence & Abuse: Draft Article 12

Section 3 of this Draft Article reads:

States Parties shall also take all appropriate measures to prevent violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation and abuse, by ensuring, inter alia, support for persons with disabilities and their families, including the provision of information.

NEDA would like to see the word accessible inserted before the word information.

Access to information is often the first step towards people participating in the community.  Access to information means, in effect, access to opportunities and therefore choices to participate in the community.

Like all people from NESB, people from NESB with disability and their families and carers experience increased difficulties in accessing services because of the lack of resources made available for interpreters and translations.

Services in Australia such as the Translation and Interpreting Service have increasingly adopted the user pays principle, severely restricting the number of free or subsidised on-site and telephone interpreting sessions available to people and non-profit service providers.

In addition, government does not provide community services (including multicultural services) with funding to cover the costs of language services.  This results in a reduction in community services for people with disability from NESB

· the provision of inappropriate information

· the overall increase in the use of family members and other relatives as interpreters, in violation of standards such as confidentiality, dignity, privacy, etc.

Freedom of Expression & Opinion, and Access to Information: Draft Article 13

Unfortunately, as above, there is nothing in this section about the need for information to be provided in community languages.

For migrant and refugee people with disability it is essential that information be provided in a format that is accessible.

NEDA recommends that when the Committee considers mentioning specific formats under a) that community languages be listed together with plain language etc.

Accessibility: Draft Article 19

The issue of access in its broadest term applies to all people with disability.

As mentioned above, accessibility for people from a NESB with disability also includes accessible information as well as culturally appropriate service provision.

NEDA would recommend that a clear definition of access is required that also includes a component on cultural access.

Health & Rehabilitation: Draft Article 21

NEDA believes that this section needs to be strengthened in relation to equity of access regardless of culture.

Right to Work: Draft Article 22

This section needs to be complete re-written to take into account the many human rights violations and abuses that take place in the area of employment.

NEDA believes that people with disability are entitled to:

· meaningful employment 

· fair wages

· equal work and professional development opportunities.

In Australia, the current payment of non-award wages to people with disability, by employers that receive Commonwealth employment assistance funding is an abuse of the rights of people with disability.

Of significant concern to NEDA is the fact that Sheltered Workshops (Business Services) do not comply with the Commonwealth Disability Services Act, 1986 (DSA).  Astoundingly, government continues to provide significant amounts of funding (in the millions) to these non-compliant services.
In addition, the Productivity Commission in its review of the DDA found that:

disability discrimination in employment remains a significant issue

and that

overall, the Act appears to have been least effective in reducing discrimination in employment
.

Social Security & Adequate Standard of Living: Draft Article 23

In general, people from NESB rank lower on the socio-economic scale than their Anglo-Australian counterparts.  This is often explained by:

· levels and recognition of educational qualifications

· levels and  recognition of work skills and experience

· English language proficiency.
To make matters worse, in Australia all immigrants without disability (except for those immigrating on humanitarian grounds) have to wait two years before they can access income support.

However, immigrants with a disability, including their carers, have to wait ten years before being eligible for the Disability Support Pension (DSP).

There is a provision within the Social Security Act that allows migrants with disability to try and prove that their disability has deteriorated significantly since being in Australia.  NEDA knows of many instances when convincing the Government to grant this money proved impossible, because of the Government’s apparent fear of ‘opening the flood gates’.

This discriminatory policy creates enormous financial and emotional strain for people with disability and their families who are left to cope with this on a day-to-day basis.

Restricting access to this assistance also compounds the level of disability.  What this means is that by the time migrants with disability are eligible for the DSP, their support needs are significantly higher.  This results in additional costs for government by placing extra demands on already limited resources.

NEDA strongly recommends that the Draft Article be amended to include a provision that regardless of migration status, people with disability are entitled to access a basic level of social security to achieve an adequate standard of living.
Specific Article

NEDA strongly believes that the Convention needs to contain a specific and separate Article on Cultural Diversity and Disability in order to specifically address the particular discrimination issues that arise from the intersection between culture and disability.

CLOSE

NEDA strongly supports the development and implementation of a Comprehensive and Integral International Convention to Promote and Protect the Rights and Dignity of Persons with Disabilities.

As such we do not support the Australian Government’s current position in relation to this Convention and question the basis with which it reached that decision.

This Convention will impact on the lives of the million of Australians living with disability, including people from a NESB.  Therefore, the Government must provide meaningful mechanisms so that people with disability can participate in the development of this Convention.

APPENDIX 1: NESB-Disability Issues

General

Discrimination occurs on an individual and a systemic level.  Due to the high level of social control experienced by people with disability, the discrimination faced is often institutional.

People from NESB, in particular those with a disability and recent migrants, experience highly regulated environments where much of the discrimination is systemic.

There are many barriers facing people from NESB with disability including:

· lack of accessible information and knowledge about rights, essential services and supports

· lack of culturally appropriate services and supports

· myths, misconceptions and negative stereotypes about disability and ethnicity in both the NESB and Anglo-Australian communities

· prejudice against people with disability from both NESB and Anglo-Australian communities

· government’s emphasis on ‘mainstreaming’ without acknowledgement of the inequities that exist in relation to ethnicity

· NESB people often do not understand concepts used to describe their situation

· ethnic communities often do not have the capacity to advocate for their needs.

Two areas are discussed in more detail below to help develop an understanding of NESB-disability in relation to this paper.  For more information about NESB-disability issues, please visit the NEDA Website: www.neda.org.au.
Discrimination

It has been the experience of NEDA that discrimination relating to both ethnicity and disability is interdependent and does not follow any logical order of preference.

The prejudicial attitudes and misconceptions regarding disability that are present in mainstream society are equally evident in NESB communities.  Whilst there are differences in the perception of disability amongst different ethnic groups, the relative degree of stigma attached to disability appear similar across NESB and English-speaking communities.

By and large, NESB communities have missed out on education campaigns about people with disability because those conducting these campaigns have failed to seek out or consult with NESB communities.  At the same time there have been consultations with people from NESB with disabilities, but those consultations have not resulted in concrete strategies.

Discrimination on the basis of ethnicity is also a reality.  If ethnicity did not play a role in the provision of services to people with disability, the figures of service usage in relation to ethnicity would be comparable to those in the general community.  The fact that there are so many Anglo-Australians and so few people from NESB in services shows that ethnicity does matter.

Access to Services & Information

Objective 5 of the Disability Services Act, 1986 states that:

Programs and services should be designed and administered so as to meet the needs of people with disability who experience a double disadvantage as a result of their sex, ethnic origin, or Aboriginality.

However, in Australia, three out of four people from a NESB with disability miss out on receiving Commonwealth funded disability services.  This is in addition to the current unmet need for people with disability in general (see NEDA website for more information).

This figure stands despite genuine efforts made by many to redress this situation.  This figure points towards the need to seek systemic solutions to the whole disability services system, involving all stakeholders.

Access to information is often the first step towards people participating in the community.  Access to information means, in effect, access to opportunities and therefore choices to participate in the community.

Like all people from NESB, people from NESB with disability and their families and carers experience increased difficulties in accessing services because of the lack of resources made available for interpreters and translations.

Services such as the Translation and Interpreting Service (TIS) and the Ethnic Affairs Commission language services have increasingly adopted the user pays principle, severely restricting the number of free or subsidised on-site and telephone interpreting sessions available to people and non-profit service providers.

The costs for language services are mostly unbudgeted, resulting in:

· a reduction in community services for people with disability from NESB

· the provision of inappropriate information

· the overall increase in the use of family members and other relatives as interpreters, in violation of standards such as confidentiality, dignity, privacy, etc.

APPENDIX 2: Ministerial Discretion

The following information comes from Immigration News No. 59/60 issued by the Immigration Advice and Rights Centre (IARC Sydney).

On 31 March the Minister for Immigration and Multicultural Affairs signed new guidelines outlining circumstances where it may be in the public interest for the Minister to exercise this discretion.

These guidelines are found in Migration Series Instruction no: 225, dated 4 May 1999.  The following circumstances may be considered “unique and exceptional” such that the Minister may intervene:

4.2.1
Particular circumstances or personal characteristics that provide a sound basis for a significant threat to a person’s personal security, human rights or human dignity on return to their country of origin including:

persons who may have been refugees at time of departure from their country of origin, but due to changes in their country, are not now refugees; and it would be inhumane to return them to their country of origin because of their subjective fear.  For example, a person who has experienced torture or trauma and who is likely to experience further trauma if returned to their country; or persons who have been individually subject to a systematic program of harassment or denial of basic rights available to others in their country, but this treatment does not constitute Refugee Convention persecution as it is not sufficiently serious to amount to persecution or has not occurred for a Convention reason;

4.2.2
Substantial grounds for believing a person may be in danger of being subject to torture if required to return to their country of origin, in contravention of the International Convention Against Torture (CAT);

4.2.3
Circumstances that bring Australia’s obligations as a signatory to the Convention on the Rights of the Child (CROC) into consideration;

4.2.4
Circumstances that may bring Australia’s obligations as a signatory to the International Covenant on Civil and Political Rights (ICCPR) into consideration;

4.2.5
Circumstances that the legislation could not have anticipated;

4.2.6
Clearly unintended consequences of legislation;

4.2.7
Intended, but in the particular circumstances, particular unfair or unreasonable, consequences of legislation;

4.2.8
Strong compassionate circumstances such that failure to recognise them would result in irreparable harm and continuing hardship to an Australian family unit (where at least one member of the family in as Australian citizen or Australian permanent resident) or an Australian citizen;

4.2.9
Exceptional economic, scientific, cultural or other benefit to Australia;

4.2.10
The length of time the person has been present in Australia (including time spent in detention) and the level of integration into the Australian community;

4.2.11
The age of the person; or

4.2.12
The health and psychological state of the person.
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